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Expanded powers to make findings 
on summary judgment are com-
ing to the family law courts as 
newly amended rules catch up to 

the Supreme Court of Canada’s decision 
in Hryniak v. Mauldin.

The changes to the family law rules, 
which came into effect this month, apply 
the broader test for summary judgment as 
outlined in Hryniak.

The change will allow for mini-trials 
instead of full-blown proceedings in the 
family law context and help reduce costs 
to litigants, says Toronto family lawyer 
Ron Shulman.

“The mini-trials are new,” he says.
“We didn’t have that in the rules before 

and judges would not order it. There was 
no jurisdiction for it except on very rare 
occasions. Many times, what judges do is 
refer the issue for trial.”

Shulman calls the changes “a very sig-
nificant revision” and notes they would 
reduce some of the costs associated with 
family litigation, an area that sees more 
than 70 per cent of parties without legal 
representation.

“If we’re able to lower costs, then hope-
fully more people will be represented,” 
says family lawyer Andrew Feldstein.

“If one way of achieving that is encour-

aging lawyers to bring 
motions for summary 
judgment, whether it’s on 
the entire case or on [spe-
cific] issues . . . then maybe 
you should be making 
a motion for summary 
judgment, knock those 
issues off, and reduce the 
trial time to a day rather 
than a five-day trial,” he 
adds.

Often, parties in family 
law matters litigate over 
one or two specific issues, 
according to Shulman.

“It’s just unfortu-
nate that they have to go 
through the whole process to resolve an 
issue . . . that could be resolved through a 
motion,” he says.

“The key question here is how those 
[revised] rules would be used by the law-
yers and how often they will be applied, in 
which manner they will be applied by the 
judiciary.”

The changes will also likely help to re-
duce delays “considerably,” says Shulman. 
“This is a welcome change.”

Another amendment to the rules ex-
pands judges’ ability to make procedural 
orders at any time during the proceedings. 
“Subrule 1(7.1) provides that unless the 
rules expressly provide otherwise, a court 

may make an order under 
subrules (7.2), (8), (8.1) or 
(8.2) at any time in a case,” 
the notice of the revised 
rules says.

“Subrule 1(7.1) further 
provides that this power 
exists in addition to any 
other power to make 
an order set out in the 
rules.” The change gives 
judges more powers over 
the management of fam-
ily law cases, according to 
Shulman.

Judges often make 
procedural orders deal-
ing with how a case would 

proceed at the case conference stage. The 
recent revision “makes it clear that per-
haps the rule expects the judges to make 
more of those orders or take more control 
of the cases,” says Shulman.

Judges often require a motion or au-
thorization from the rules to make proce-
dural orders. The amendment essentially 
removes the requirement for a motion to 
make such orders. “The subtle importance 
of this rule is that it directs judges to say 
that in order to promote the primary ob-
jective, they’re allowed to make [these or-
ders] any time,” says Shulman.

Also part of the revisions is a portion 
describing the specific information par-

ties must present as part of financial dis-
closure in family law cases. This change 
will help make the system more efficient 
and accessible for self-represented liti-
gants, according to Shulman.

“Lawyers who’ve been practising family 
law for a long time and have significant ex-
perience, they already follow those rules. 
They’re somewhat unwritten rules,” he 
says, adding the new requirements in the 
amended rules will help those who come 
to court without counsel. “It looks like an 
additional burden, but in reality it’s always 
been done by good counsel.”

Under the revised rules, lawyers now 
have tools to get disclosure before a case 
conference as well, says Feldstein. “Before 
the amendment to these rules, arguably 
you couldn’t do that because you weren’t 
supposed to bring a motion before a case 
conference.”

The change will allow lawyers to focus 
on the substance of the matter instead of 
disclosure issues at case conferences, he 
says. 

“The real message I’m getting from the 
rules, and I think the message has been 
laid out by the judiciary for some time 
before the amendment, is case confer-
ences shouldn’t be an opportunity to talk 
about disclosure. Case conferences should 
be about procedure that needs to be dealt 
with and perhaps moving the case for-
ward toward a resolution of the case.” LT

‘This is a welcome change,’ says Ron 
Shulman.
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